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SYLLABUSBY THE COURT

1. “** Although conclusons of law reached by acdircuit court are subject to de novo
review, whenan action, such asan abuseand neglect case, istried upon thefactswithout ajury, thedrcuit
court shal make adetermination basad upon the evidence and shdl makefindingsof fact and conclusons
of law asto whether such child isabusad or neglected. Thesefindingsshdl not be sat asde by areviewing
court unlessclearly erroneous. A findingisclearly erronecuswhen, dthough thereisevidenceto support
thefinding, the reviewing court on theentire evidenceis|eft with the definiteand firm conviction that a
mistake hasbeen committed. However, areviewing court may not overturn afinding smply becauseit
would have decided the case differently, and it must affirmafinding if the circuit court’ saccount of the
evidenceisplausbleinlight of therecord viewed initsentirety.” Syl. Pt. 1, InreTiffany Marie S, 196
W.Va 223,470 SE.2d 177 (1996)." SyllabusPoint 1, Inre George Glen B., 205 W. Va. 435, 518
SE.2d863(1999).” Syllabuspoint1, InreTravisW,,  W.Va__,  SE2d___ (No.26640

Dec. 7, 1999).

2. “‘[Clourtsarenot required to exhaust every speculative possibility of parental
improvement before terminating parental rightswhereit gppearsthat the welfare of the child will be
serioudy threatened . ... Syl. Pt. 1, inpart, InreRJ.M., 164 W. Va 496, 266 S.E.2d 114 (1980).”

Syllabus point 7, in part, In re Carlita B., 185 W. Va. 613, 408 S.E.2d 365 (1991).

3. “Onceacourt exercising proper jurisdiction has made adetermination upon



aufficient proof that achild has been neglected and hisnaturd parentswere so derdlict inthar dutiesasto
be unfit, thewdfare of theinfant isthe polar star by which the discretion of the court isto beguided in
makingitsaward of legd custody.” Syllabuspoint 8, in part, InreWillis, 157 W. Va 225, 207 SE.2d

129 (1973).

4, “**Child abuse and neglect cases must berecognized asbaing among the highest
priority for thecourts attention. Unjustified procedurd delayswreak havoc onachild' s devel opmernt,
gability and security.” Syl. Pt. 1, inpart, Inre Carlita B., 185W. Va 613, 408 SE.2d 365 (1991).’
Syllabus point 3, In re Jonathan G., 198 W. Va. 716, 482 S.E.2d 893 (1996).” Syllabus point 2, In

reMichad RayT.,  W.Va __, SE2d___ (No.26639 Dec. 3, 1999).

5. The commencement of adispogtiona improvement period in abuse and neglect

cases must begin no later than the date of the dispositional hearing granting such improvement period.

6. At dl timespertinent thereto, adigpogtiond improvement period isgoverned by
thetimelimitsand digibility requirements provided by W. Va Code § 49-6-2 (1996) (Repl. Val. 1999),
W. Va. Code § 49-6-5 (1998) (Repl. Vol. 1999), and W. Va. Code § 49-6-12 (1996) (Repl. Vol.

1999).

7. “A naturd parent of aninfant child does not forfeit hisor her parentd right to the

custody of the child merely by reason of having been convicted of one or more chargesof criminal



offenses” Syllabuspoint 2, Sateexrd. Actonv. Flowers, 154 W. Va. 209, 174 S.E.2d 742 (1970).

8. ““When parentd rightsareterminated dueto neglect or abuse, thecrcuit court may
nevertheessin gopropriate cases consder whether continued vistation or other contact with the abusng
parent isin the best interest of the child. Among other things, the circuit court should consder whether a
closeemoationa bond has been established between parent and child and the child’ swishes, if heor she
Isof appropriate maturity to make such request. Theevidence must indicate that such visitation or
continued contact would not be detrimenta to the child’ swell being and would bein the child’ sbest
interest.” SyllabusPoint 5, InreChrigtina L., 194 W. Va. 446, 460 S.E.2d 692 (1995).” Syllabus

point 8, InreKatie S, 198 W. Va. 79, 479 S.E.2d 589 (1996).



Davis, Justice:

Theappdlant hereinand petitioner below, theWest Virginia Department of Hedthand
Human Resources[hereinafter “DHHR’], gpped sthe September 15, 1999, digpositiond order entered
by the Circuit Court of Mercer County regarding theminor children Emily B.! [hereinafter “Emily”] and her
brother Amos B. (son) [hereinafter “A.J"]. Inthat order, the circuit court denied the DHHR' smotion to
terminate the parentd rights of the children’s parents, the gppelees heran and respondents b ow, Tracy
B. [hereinafter “Tracy”] and AmosB. (father) [hereinafter “ Amos’],? and granted each of the parentsa
one-year improvement periodto commenceupon Tracy’ ssuccesstul completion of aninpatient substance
abuse trestment program and Amos’ releasefrom federal incarceration. On agpped to this Court, the
DHHR contendsthat the circuit court erroneoudy granted add ayed improvement period and improperly
denied itsmation to terminate Tracy’ sand Amos  parentd rights. Upon areview of theparties arguments,
the gppdlaterecord, and the pertinent authorities, wereversethedecigon of the Circuit Court of Mercer
County granting the parentsadelayed improvement period. We order reversd inthisinstance because
such animprovement period isnot permitted by therdevant satutesgoverning abuse and neglect maiters.
SeeW. Va Code §49-6-1, et s2q. Furthermore, asaresult of thisruling, we vacate the circuit court’s

order denying the DHHR' smoation to terminatetherespondent parents' parentd rights, and remandthis

Inthiscaseinvalving sensitivefacts, we adhereto our usud practice adopted in other such
casssand refer tothe partiesby their lagt initia srather than by their complete surnames. See, eg., Inre
Michad RayT.,  W.Va __, nl, SE2d__, nl,dipop.a1n.1(No.26639Dec.
3, 1999); Sate ex rel. Diva P. v. Kaufman, 200 W. Va. 555, 559 n.2, 490 S.E.2d 642, 646 n.2
(1997); Inre Tiffany Marie S, 196 W. Va. 223, 226 n.1, 470 S.E.2d 177, 180 n.1 (1996).

“Tracy and Amoswere once married to each other, and it appearsthat adivorce action
wasindituted prior to Amos incarceration. Itisunclear, though, whether the parties’ divorce hasbeen
finalized.



ca=to parmit thelower court to recond der the matter and to conduct further proceadings congstent with

this opinion.

l.
FACTUAL AND PROCEDURAL HISTORY

On November 5, 1998, the DHHR filed in the Circuit Court of Mercer County apetition
for theemergency custody of then five-year-old Emily* and then three-year-old A J.* based upon Tracy's,
their mother’ s, failureto retrieve the children fromtheir day care provider,” and Amos , their father's,
present inabiility to carefor them asaresult of hisincarceration.® Theeventsunderlying thispetition areas
follows On or about October 30, 1998, Tracy arranged for the children to spend the night with their day
careprovider, Patsy H. [hereinafter “ Patsy”], presumably with theunderstanding thet Tracy wouldretrieve
the children thefollowing day. However, Tracy did not return to Patsy’ s house the next day to pick up
Emilyand A.J. Additiondly, sheneither called nor checked onthechildren. Neither did sheprovidethem

with changesof dothing, food, medication, or aconsent form giving Patsy permissonto obtain medicd care

*Emily’ s date of birth is August 31, 1993.
*A.J. was born on September 20, 1995.

*The DHHR also based its allegations of abuse and neglect upon Tracy’ s history of
substance abuse and prior police reports of her failure to supervise the children.

®During theevents underlying this appea, Amos has beenincarcerated in the Federd
Correctiond Indtitution—-Beckley, located in Beaver, West Virginia where heissarving afifty-onemonth
sentencefor therobbery of abank and aconvenience sore. Heisexpected to berel eased from custody
upon the completion of hissentencein March, 2001, but he may be rd eased as early as October, 2000,
toa“hdf-way housg’ in Dunbar, Wes Virginia, or on home confinement, asaresult of good time credit.
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for them.” After theyoungstershad stayed with their day care provider for threedays, Tracy cdledto
Inquire about them and requested Patsy to bring the childrento her. When Patsy refusedto do so, Tracy
indicated that she could not pick upthe children hersdlf. Ultimatdly, on thefifth day of the children’ sstay
with Patsy, on November 3, 1998, their grandmother and Tracy’ smother, AlethaM., picked up Emily and

AJ.

By order entered November 5, 1998, the circuit court determined Emily and A J. to be

inimminent danger, 2 with no dternative but to temporarily remove them from their mother’ scare. See

"Patsy reported that, when Tracy left Emily and A.J. inher care, both childrenwereill with
colds, and onechild had afever. When Pasty mentioned the children’ smedica conditionsto Tracy and
inquired about medication for them, Tracy did not respond.

& 1mminent danger,” requisitetotheremova of achild fromthehomeof hisher parent or
guardian & the behest of apetition to do s0, see W. Va Code 8 49-6-3(8)(1) (1998) (Repl. Vol. 1999),
is defined as follows:

“Imminent danger to the physical wdl-being of the child” means
an emergency sStuation in which thewelfare or thelife of the childis
threastened. Such emergency Stuationexisswhenthereis. . . reasonable
causeto beievethat thefollowing conditionsthregten the hedlth or life of
any child in the home:

(4) Abandonment by the parent, guardian or custodian(.]

W. Va Code 8 49-1-3(e) (1998) (Repl. Val. 1998). SeealsoW. Va Code §49-1-3(€) (1999) (Repl.
Val. 1999) (same). In presenting itsabuse and neglect petition to thearcuit court, the DHHR relied upon
thegtatutory definitionsof “child neglect” and“ neglected child” to demondratethe children’ simminent
danger, asilludrated by thefactsdleged initspetition. SeeW. Va Code 8 49-1-3(c) (1998) (defining
“[c]hild @buseand[/or] neglect” asinduding “phydcd injury, menta or emotiond injury, .. . or negligent
trestment or matreatment of achild by aparent, guardian or custodian whoisrespongblefor thechild's
(continued...)



W. Va Code 8§ 49-6-3(a) (1998) (Repl. Val. 1999). In so ruling, the court also awarded legal and
physca cugtody of the childrento the DHHR. The DHHR, inturn, placed the children with therr maternd
grandmother, Aletha M., with whom they had been residing since November 3rd. Thereafter, a
preliminary hearing washeld on November 16, 1998. At that time, thecircuit court found Emily and A.J.
continued to beinimminent danger so asto precludetheir returnto Tracy’ scare, and continued their legdl
and physical custody withthe DHHR. The court further ordered supervised vigtation between Tracy and

the children, and allowed the DHHR discretion as to whether to permit visitation with Amos.

Following these proceedings, the partiesdevel oped afamily caseplanwhereby Tracy
would compl eteexteng ve detoxification and subsiance abusetrestment programs, submit torandomdrug
screens by the DHHR, and creste a safe and stable home environment for Emily and A.J., including
securing employment and maintaining adrug-freeamosphere. Nofamily caseplanwasdevised for Amos,
however, presumebly becausethe partiesbdieved hisincarceration would pred ude hisachievement of such

goals.

8(...continued)

welfare, under crcumstanceswhich harm or threaten the hedlth and wdfare of the child’); W. Va Code
§49-1-3(h)(1) (1998) (congtruing term “[n]eglected child” asachild “(A) [w]hose physica or menta
hedth isharmed or threstened by apresent refusd, failure or inability of the child’ sparent, guardian or
custodiantosupply thechildwith necessary food, clothing, shdlter, supervison, medica careor education,
when such refusd, failure or inability isnot due primarily to alack of financia meanson the part of the
parent, guardian or custodian; or (B) [w]ho ispresently without necessary food, dothing, shelter, medica
care, education or supervision because of the disappearance or absence of the child’s parent or
custodian™). Seealso W. Va. Code § 49-1-3(c,h(1)) (1999) (same).
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Theadjudicatory hearing scheduled for January 13, 1999, was continuedto March 31,
1999, at therequest of Tracy’ scounsd, asaresult of Tracy’ senrollment in aninpatient substance abuse
trestment program pursuant to theterms of her family caseplan. OnMarch 31, 1999, the court determined
that Tracy had abandoned Emily and A.J. and that Amaos had, by virtue of hisincarceration, “technically

abandoned”’ the children. Accordingly, the court adjudicated the children to be abused and/or neglected.

OnApril 28, 1999, the DHHR moved to terminate both parent’ sparenta rightsbased
uponthedrcuit court’ sfindingsof abandonment and itsstatutory obligation to seek termination of parenta
rightsin casesinvolving abandonment.™ SeeW. VVa. Code 8 49-6-5b(8)(2) (1998) (Repl. Vol. 1999)
(directing that the DHHR “shdll fileor joinin apetition or otherwise seek arulingin any pending procesding
toterminate parentd rights. .. [i]f acourt hasdetermined the child isabandoned”). Findly, on September

15, 1999, thecircuit court conducted adispositiona hearinginthiscase™ Upon the evidence presented

Initspreliminary order, the court noted that the parties had waived the statutory time
condraintsfor the adjudicatory hearing dueto the ChrigmasandNew Y ear’ sholidays. SeeW. Va Code
849-6-1(a) (1998) (Repl. Val. 1999) (requiring, in abuse and neglect casesin which temporary custody
of child hasbeen awarded to DHHR, adjudicatory hearing to be held “within thirty days of such order
[awarding temporary cugtody], unlessacontinuance for areasonabletimeis granted to adate cartain, for
good cause shown”); W. Va. R. P. for Child Abuse & Neglect Proceed. 25 (same).

“The DHHR dso dlegedinitsmation that, snce her departurefrom her inpatient trestment
program, Tracy’ swhereabouts had been unknown, and thet, asaresult of her aasence, it had been uncble
to conduct random drug screens as permitted by an earlier order of the circuit court.

"Thedispositional hearing, initially scheduled for May 19, 1999, was continued on
numerous occasions dueto the unavailahility of the psychologist who evauated Emily and A.J. and asa
result of variousdifficultiesin securing Amaos  trangport from federd prisonto the drcuit court procesdings
For further treatment of an incarcerated parent’ sright to attend adispositiona hearing concerning the
possibletermination of his/her parental rights, see Syl. pts. 10 and 11, Slateexrel. Jeanette H. v.

(continued...)



for its consideration, the court rendered the following findings and conclusions:

The Court FINDSthat these infant children have adoseand continuing
relationship and strong bond with the respondent father,™ that it appears
the respondent mother was probably the primary caretaker prior tothe
initiation of thisaction, and the Court suspectsthereisastrong bond
between the respondent mother and theinfants. The Court FINDSthat
when areunification plan isadopted asto one parent, termination of the
other parent’ sparenta rightsnormally servesno purpose. ThisCourt hes
difficulty terminating therespondent mother’ srights, becausethisCourt
FINDS:It very difficult to terminate therights of the respondent father
under thefactsbeforethe Court. The Court FINDSthat the respondent
father hasrecently resded in agtructured environment asaresult of his
conviction for bank robbery, that heisparticpating and complyingwith dl
sarvices provided by the Federd Correction Fecility, such asvigtation,
drug and doohal counsding, and parenting programs. On the other hand,
the repondent mother isin an undructured environment, and hasfalled to
comply with any sarvices provided her, and suffersfrom an goparent drug
addiction. The Court FINDS that this case is one of those rare
exceptionsto delay theimplementation of apermanency plan; asthe
respondent father is dueto be released from incarceration between
October 2000 and March 2001; specificdly thet thisisnot acasewhere
alimited sx month improvement period will be gppropriate. TheCourt
FINDS that an extended improvement period, or delay inimplementing
the same, will not unduly prejudice theinfants because theinfantsare
doingwell intheir current foster placement withthevistation availadle,
that itisinthebest interest of theinfantsto currently maintain theexigting
bond with their parents, and dthough the Department of Health and
Human Resources hasidentified adoption asthe permanency planfor
theseinfants, the Department hasnot secured apermanent placement as
of this date.

ThisCourt will defer further digpogition in thismetter, and it isthe
ORDER and DECREE of this Court that the State’ s Motion to

*(...continued)
Pancake,  W.Va__, SE2d___ (No.27061Apr. 24, 2000), whichcommitssuch adecison
to the presiding circuit court’ s discretion.

“Thepartiesrepresent that Amoshasbeen visitingwith Emily and A.J. goproximately twice
amonth since his transfer to the federal correctional facility in Beaver, in March, 1998.
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Terminate Parental Rightsbe denied asto both respondent parents. Itis
the ORDER and DECREE of this Court thet both respondent parents
be granted aone (1) year post-adijudicatory improvement period,™ that
the formal implementation of the respondent father’ s six (6) month
statutory improvement period be delayed until his release from
incarceration, and that the forma implementation of the respondent
moather’ ssx (6) month Statutory improvement period beddayed until she
has successfully completed along-term inpatient substance abuse
treatment. . . .[*¥

(Footnotes added). From this order of the circuit court, the DHHR appeals.

Y nitsdispostiond order, the circuit court refersto theimprovement periods granted to
the respondent parentsas“ post-adjudicatory improvement period[s.” Becausethisrdief wasgrantedin
the context of the digpogitiond hearing, rather than during the adjudi catory hearing, which occurred some
six months earlier, it seems that the improvement periods awarded are more aptly denominated
“digpogtiona improvement periods,” asthey were, infact, granted asatypeof dterndivedispostionin
thiscase. Compare W. Va Code § 49-6-2(b) (1996) (Repl. Vol. 1999); W. Va Code § 49-6-12(b)
(1996) (Repl. Val. 1999); and W. Va. R. P. for Child Abuse & Neglect Proceed. 37 (pertaining to post-
adjudicatory improvement periods) with W. Va. Code 849-6-5(c) (1998) (Repl. Vol. 1999); W. Va
Code §49-6-12(c); and W. Va. R. P. for Child Abuse & Neglect Proceed. 38 (discussng dternative
dispogtionimprovement periods). Accordingly, wewill henceforthrefer totherdief granted by thearcuit
court to the respondent parents as dispositional improvement periods.

“Inthisregard, thecircuit court further ingtructed the parti es asto the conduct expected
of them at thistime:

TheCourt FINDSthat thereunification plan previoudy deve oped by the
Department of Health and Human Resourcesfor therespondent mother
wasagood plan, and directs that the same be implemented as a post-
adjudicatory improvement period for the respondent mother; the
Department iSORDERED to finance any substance abuse treatment
programsit arrangesfor the respondent mother, and therespondent father
should continueto pursueany gopropriate servicesprovided by theprison
system, and not engage in any behavior that would delay his release.

7



.
STANDARD OF REVIEW
For gpped s resulting from abuse and neglect proceedings, such asthe case sub judice,
we employ acompound standard of review: conclusons of law are subject to ade novo review, while
findings of fact are weighed against a clearly erroneous standard.

“* Although conclusions of law reached by acircuit court are
subject to de novo review, when an action, such as an abuse and negllect
casg, istried upon thefactswithout ajury, the circuit court shal makea
Oetermination based upon the evidence and shdl mekefindingsof factand
condusonsaf law asto whether such childisabusad or neglected. Thee
findings shall not be set aside by areviewing court unless clearly
eroneous A findingisdearly erroneouswhen, dthough thereisevidence
to support the finding, the reviewing court onthe entireevidenceisleft
with the definite and firm conviction that amistake has been committed.
However, areviewing court may not overturnafinding smply becauseit
would havededided the casedifferently, and it must effirmafinding if the
circuit court’ saccount of the evidenceisplaugblein light of therecord
viewedinitsentirety.” Syl. Pt. 1, InreTiffany MarieS, 196 W. Va
223,470 SE.2d 177 (1996).” Syllabus Point 1, In re George Glen
B., 205 W. Va. 435, 518 S.E.2d 863 (1999).

Syl.pt. L, InreTravisW,, _ W.Va __,  SE2d___ (No. 26640 Dec. 7, 1999). With this

standard in mind, we consider the parties’ arguments.

[11.
DISCUSSION
On gpped to this Court, the DHHR assgnstwo errors: (1) the circuit court improperly
granted the respondent parentsadelayed improvement period to begin after Amos' reasefrom prison

and Tracy’ scompletion of an inpatient substance abuse/detoxification program and (2) thecircuit court

8



erred by denying the DHHR's motion to terminate the parents' parenta rights.

A. Delayed | mprovement Period

TheDHHRfirg complainsthat thedrcuit court erroneoudy granted the respondent parents

adelayed improvement period.” Inthisrespect, the DHHR arguesthat improvement periods of thetype

The DHHR additiondly complainsthat the circuit court improperly granted the parents
aone-year improvement period in violaion of the gpplicable governing Satute which limitsdispostiona
improvement periodsto sx months duration, with adiscretionary three-month extenson. SeeW. Va
Code 8§ 49-6-5(c); W. Va. Code § 49-6-12(c,g). For his part, Amos suggests that the circuit court
properly followed the statutory guidelinesin awarding both parentsaone-year delayed improvement
period. Inthisregard, Amos representsthat, following the conclusion of thesix-month dispositiona
improvement period authorized by W. Va Code 8 49-6-5(c), thecircuit court isrequired to hold anew
dispositiona hearing. Becausethe court could, in theory, digpose of the case anew by granting the
respondent parent(s) another six-month improvement period, Amosarguesthat the duration of the
improvement periodsawarded by thecircuit court in the proceedings underlying thisgppeda werenotin
error.

Whileour find resolution of thisassgnment of error doesnot reguire usto cong der whether
the preciseduration of theimprovement periods awarded was appropriate, seetext a page 24, infra, we
neverthelesswish to speek briefly onthismetter. Initsdispositiond order, thecircuit court varioudy
characterized theimprovement periods avarded to the respondent parentsboth asa*“ one (1) year pos-
adjudicatory improvement period’ and as* therespondent father’ s[and therespondent mother’ 5 six (6)
month Satutory improvement period.” Asaresult of thiscontradictory language, itisdifficult to asocertain
just how long the circuit court intended eech of the parents improvement periodsto lad, i.e., Sx months
or oneyear. Inany event, however, weremind thedircuit court that, on remand, it mugt heed the Satutory
guiddlinesfor improvement periods, and mould the parents improvement periods, if any should be
warranted, to the time constraints provided by the Legislature. To reiterate our earlier admonition,

[a]lthoughitissometimesadifficult task, thetria court must

accept thefact that thegtatutory limitsonimprovement periods (eswell as

our caselaw limiting the right to improvement periods) dictate thet there

comesatimefor decision, because a child deserves resolution and

permanency in hisor her life, and because part of that permanency must

includea minimum aright torely on hisor her caretekersto bethereto
(continued...)



awarded by the arcuit court inthiscaseare nat authorized by the satutory law governing child abuseand
neglect proceedings. SeeW. Va Code § 49-6-2(b) (1996) (Repl. Vol. 1999); W. Va Code § 49-6-
5(c) (1998) (Repl. Vol. 1999); W. Va. Code §49-6-12 (1996) (Repl. Vol. 1999). Inturn, Tracy and
Amosreply that the circuit court properly awarded them improvement periods in accordance with the

governing statutes.”® Seeid.

Atissueinthisassgnment of error istheauthority of adarcuit court togrant animprovement
period to parentsfacing thetermination of their parentd rights, and the court’ sability to further dter the
commencement of suchanimprovement period. Typicaly, animprovement period in the context of abuse

and neglect proceedingsisviewed asan opportunity for themiscreant parent to modify his’her behavior

13(....continued)
provide the basic nurturance of life.

Sate ex rel. Amy M. v. Kaufman, 196 W. Va. 251, 260, 470 S.E.2d 205, 214 (1996).

Tracy dso contendsthat her entitlement to animprovement period should not benegated
by her counsd’ sderdictioninduty, i.e, hisfaluretofollow thegppropriate procedurd ruleswhichrequire
aparty to gpply, inwriting, for animprovement period. SeeW. Va Code 8§ 49-6-12(c) (“ The court may
grant animprovement period not to exceed Six months asadigposition pursuant to section five[§ 49-6-5]
of thisarticlewhen. . . [t]he respondent movesin writing for theimprovement period. .. ."); W.Va R.
P. for Child Abuse & Neglect Proceed. 17(c)(1) (“An application to the court for an order shdl be by
motion which, unlessmade during ahearing or trid, shdl be madeinwriting, shal gatewith particularity
the groundstherefor, and shdl set forth therdief or order sought. Therequirement of writing isfulfilled if
the motionismadein awritten notice of the hearing onthemotion.”). Because our ultimate resolution of
theimprovement period issue concdludesthat the circuit court’ sruling was clearly erroneous, seetext at
page 24, infra, we need not further consder thismatter. \We do, however, caution the circuit court, on
remand, to pay drict adlegianceto the procedura requirementsfor theissuance of improvement periods
prescribed by the statutory guidelinestherefor, should it deem that any suchimprovement periodsare
warranted inthiscase. See, eg., W. Va Code 88 49-6-5(c), 49-6-12; W. Va R. P. for Child Abuse
& Neglect Proceed. 17(c), 38.

10



S0 asto correct the conditions of abuse and/or neglect with which he'she has been charged. “Thegod of
animprovement periodistofadlitatethereunification of familieswhenever tha reunificationisinthebest
interests of the childreninvolved.” Sateexrel. Amy M. v. Kaufman, 196 W. Va. 251, 258, 470
S.E.2d 205, 212 (1996). Seealso Syl. pts. 3and 5, Sate exrel. West Virginia Dep't of Human
Sarvs. v. Cheryl M., 177 W. Va 688, 356 S.E.2d 181 (1987) (Syl. pt. 3: “Under W. Va. Code, 49-6-
2(b) (1984), when an improvement period is authorized, then the court by order shall requirethe
Department of Human Servicesto prepare afamily case plan pursuant to W. Va. Code, 49-6D-3
(1984).”; Syl. pt. 5: “The purpose of thefamily caseplan assat outinW. Va Code, 49-6D-3(a) (1984),
Isto dearly st forth an organized, redistic method of identifying family problemsand thelogicd gepsto

be used in resolving or lessening these problems.”).

Asauch, onewho facesthetermingtion of hisher parental rights may, during the pendency
of an abuse and neglect proceeding, movethe presiding court for animprovement period pursuant to
W. Va. Code § 49-6-12(a(1),b(1),c(1)). Accord Syl. pt. 9, Sateexrel. Diva P. v. Kaufman, 200
W. Va 555,490 SE.2d 642 (1997) (**W. Va Code, 49-6-2(b) (1984), permitsaparent to movethe
court for animprovement period which shdl bedlowed unlessthe court finds compdlling crcumstances
tojustify adenial.” Syl. Pt. 2, Sateex rel. West Virginia Dep't of Human Servs. v. Cheryl M.,
177 W. Va. 688, 356 S.E.2d 181 (1987).”). Seealso W. Va Code § 49-6-2(b) (1996) (Repl. V.
1999) (indicating thet, “[i]n any proceeding brought pursuant to the provisonsof thisarticle, thecourt may
grant any respondent animprovement period in accord with the provisons of thisartide’); W. Va R. P.
for Child Abuse & Neglect Proceed. 17(c) (explaning proper form of mationsin child abuse and neglect
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proceedings). Amongthetypesaf improvement periodsthat may beavallableto the petitioning parent are
thosethat serveasan dternative digposgition of an abuseand neglect proceeding [hereinafter “ digpogtiond
improvement period”],*” such as the improvement periods at issue herein:*®
The court may asan dternative digpostion dlow the parentsor

custodiansan improvement period not to exceed 9x months. During this

period the court shall requirethe parent to rectify the conditions upon

which the determination was based. The court may order the child to be

placed with the parents, or any person found to beafit and proper person

for the temporary care of the child during the period. At the end of the

period the court shdl hold ahearing to determine whether the conditions

have been adequately improved, and at the concluson of such hearing,

shall make afurther dispositional order in accordance with this section.
W. Va Code 8§ 49-6-5(c). AccordW. Va. R. P. for Child Abuse & Neglect Proceed. 38. Thus, a
circuit court may, initsdiscretion, grant the abus ng/neglecting parent an improvement period beforeit

finally decides whether his/her parental rights should be ultimately terminated.

Improvement periodsarefurther regulated, bothinther dlowanceandinther duration,
by theWes VirginiaLegidature, which hasassumedtheresponghility of implementing guiddinesfor child
abuseand neglect proceedingsgenerdly. SeeW. Va Code8§849-6-1, et seg. W. Va Code§49-6-12
(1996) (Repl. Val. 1999), the main Satute pertaining to improvement periods, containsvarious ariteriato

be congdered by aarcuit court in determining the propriety of such rdief inagiven case. For digpogtiond

"See infra note 19.
18See supra note 13.
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improvement periods,* the statute provides:

(©) The court may grant animprovement period not to exceed Sx
monthsasadisposition pursuant to section five[§ 49-6-5] of thisarticle
when:

(1) Therespondent movesinwriting for theimprovement period,

(2) The respondent demonstrates, by clear and convincing
evidence, that the respondent is likely to fully participate in the
improvement period and the court further makesafinding, ontherecord,
of the terms of the improvement period;

(3) Inthe order granting theimprovement period, the court (A)
ordersthat ahearing be held to review the matter within Sxty daysof the
granting of theimprovement period, or (B) ordersthat ahearingbeheld
toreview thematter within ninety daysof the granting of theimprovement
period and that the department submit areport asto the respondent’s
progressin theimprovement period within Sixty daysof the order granting
the improvement period,;

(4) Sincetheinitiation of the proceeding, the respondent hasnot
previoudy been granted any improvement period or the respondent
demondratesthat ancetheinitid improvement period, the respondent has
experienced a substantial change in circumstances. Further, the
respondent shal demondiratethat duetothat changein drcumstances, the
respondent is likely to fully participate in the improvement period; and

(5) Theorder granting theimprovement period shdl requirethe
department to prepare and submit to the court an individuaized family
case plan in accordance with the provisons of section three, atide six-d
[& 49-6D-3] of this chapter.

“For thesakeof brevity, andtomaintain condstency withthelegd question atissueinthis
apped, our discusson of thegpplicablelaw will focus primarily upon dispogitiond improvement periods.
Inthe context of thisanalys's, however, we dso will indude references to the dandards governing pre- and
post-adjudicatory improvement periods, to the extent that such authority is available.
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W. Va Code § 49-6-12(c).* While delineating asix-month duration for dispositiona improvement
periods,* this section also permitsacircuit court to extend adispositional improvement period for an
additional three months, if the circumstances of an individual case warrant such an extension:
(9) A court may extend any improvement period granted pursuant

to subsection[] . . . (c) of thissection for aperiod not to exceed three

monthswhen the court findsthat the respondent has subgtantialy complied

with theterms of the improvement period; that the continuation of the

improvement period will not substantially impair the ability of the

department to permanently place the child; and that such extensonis

otherwise consistent with the best interest of the child.
W. Va Code § 49-6-12(g) (footnote added). Upon thecondusion of adigpositiond improvement period,
and any extengon thereof, thedrcuit court isrequired to conduct afind digpostiond hearing within Sxty
days of theimprovement period’ scessation. SeeW. Va Code 88 49-6-2(d), 49-6-12(k); W. Va R.
P. for Child Abuse & Neglect Proceed. 38. But seeW. Va Code 8§ 49-6-12()) (indtructing that such a

hearing may be continued only for “good cause”).

A smilar method isemployed for pre- and post-adjudicatory improvement periods. See
W. Va Code § 49-6-12(a,b).

ZComparabletimelimitsareimposed for pre- and pogt-adj udicatory improvement periods
SeeW. Va Code § 49-6-12(a,b) (establishing three month and Sx month timeframesfor pre- and post-
adjudicatory improvement periods, respectively).

?2Thisthree-month discretionary extension isapplicable al so to post-adjudicatory
Improvement periods. SeeW. Va. Code 8 49-6-12(g). Seealso Syl. pt. 2, InreJamieNicole H.,
205 W. Va 176,517 SE.2d 41 (1999) (“Pursuant to West Virginia Code § 49-6-12(g) (1998), before
adrcuit court can grant an exteng on of apog-adjudicatory improvement period, the court mudt first find
that the respondent has substantially complied with the terms of the improvement period; that the
continuation of theimprovement period would not subgtantidly impair the ability of the Department of
Health and Human Resourcesto permanently place the child; and that such extensionisotherwise
consistent with the best interest of the child.”).
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Evenwith these detailed guiddines, however, aparent charged with abuse and/or neglect
Isnot unconditiondly entitled to animprovement period. For example, whentheaward of animprovement
period would jeopardize the best interests of the subject child, the parent requesting such relief ordinarily
will not be accommodated.

“[Clourtsarenot required to exhaust every specul ative poss bility of

parental improvement beforeterminating parentd rightswhereit appears

thet thewdfare of thechild will beserioudy thregtened . ...” Syl. Pt. 1,

inpart, InreRJ.M., 164 W. Va. 496, 266 S.E.2d 114 (1980).
Syl. pt. 7, in part, Inre Carlita B., 185 W. Va. 613, 408 S.E.2d 365 (1991). Smilarly, when aparent
cannot demongratethat he/shewill beableto correct the conditions of abuse and/or neglect withwhich
he/she has been charged, an improvement period need not be awvarded beforethe circuit court may
terminate the offending parent’s parental rights.

“‘Terminaionof parenta rights, themogt dragtic remedy under the

dautory provison covering thedispogtion of neglected children, W. Va.

Code, 49-6-5[1977] may beemployed without the use of intervening

lessregtrictive dternativeswhen it isfound that thereisno reasonable

likelihood under W. Va. Code, 49-6-5(b) [1977] that conditions of

neglect or abuse can be substantidly corrected.” SyllabusPoint 2, Inre

RJM., 164 W. Va. 496, 266 SE.2d 114 (1980). Syllabuspoint 4, In

reJonathan P., 182 W. Va. 302, 387 S.E.2d 537 (1989).” Syllabus

Point 1, Inre Jeffrey R.L., 190 W. Va. 24, 435 SE.2d 162 (1993).
Syl.pt. 7, InreKatie S, 198 W. Va 79, 479 SE.2d 589 (1996). Likewise, when the conduct forming
the basisof the abuse and/or negllect dlegations cons sts of abandonment, such parenta recacitranceis
perceived as so egregious asto warrant the virtually automatic denia of animprovement period.

“ Abandonment of achild by aparent(s) condtitutes compelling drcumdances uffident to judtify the denid

of animprovement period.” Syl. pt. 2, James M. v. Maynard, 185 W. Va. 648, 408 S.E.2d 400
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(1991). Andly, adispostiond improvement periodisnot avaladleto arespondent parent “whereafinding
Ismade pursuant to W. Va. Code, 49-6-5(8)(6) [1977] that thereis* no reasonable likelihood that the
conditionsof neglect or abuse can be substantialy corrected in the near future,” and, pursuant toW. Va.
Code, 49-6-2(b) [1980], ‘ compd ling circumstances’ justify adenid thereof.” Syl. pt. 3,inpart, Inre

DarlaB., 175 W. Va 137, 331 S.E.2d 868 (1985).

A parent’ srightsare necessarily limited in thisrespect because the pre-eminent concern
in abuseand neglect proceedingsisthe best interest of the child subject thereto. Syl. pt. 3, InreMichad
RayT.,  W.Va__, SE2d__ (No.26639Dec. 3, 1999) (“‘ Casesinvolving children must
be decided not just in the context of competing setsof adults rights, but dsowith aregard for therights
of the child(ren).” Syllabus point 7, Inre Brian D., 194 W. Va. 623, 461 S.E.2d 129 (1995).”).

Once a court exercising proper jurisdiction has made a

Oetermination upon sufficent proof thet achild hasbeen neglected and his

naturd parentswereso derdict inther dutiesasto be unfit, thewefare of

theinfant isthe polar star by which the discretion of the court isto be

guided in making its award of legal custody.

Syl. pt. 8, inpart, InreWillis, 157 W. Va 225, 207 S.E.2d 129 (1973). Inother words, “‘[&]lthough
parentshavesubdantid rightsthat must be protected, the primary god in casesinvolving abuseand negledt,
asindl family law matters mugt bethe hedth and wdfare of the children.” Syl. Pt. 3, InreKatie S, 198
W.Va 79,479 SE.2d 589 (1996).” Syl. pt. 3, InreBillyJoeM., _ W.Va __ ,521 SE2d 173
(1999). Accord Syl. pt. 1, Satev. C.N.S, 173 W. Va. 651, 319 S.E.2d 775 (1984) (“* Though
congtitutionally protected, theright of the natural parent to the cugtody of minor childrenisnot absoluteand

it may be limited or terminated by the State, as parens patriae, if the parent is proved unfit to be
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entrusted with child care” SyllabusPoint 5, InreWillis, 157 W. Va. 225, 207 SE.2d 129 (1973).”).

For thisreason, then, the L egidature has very specifically commanded that abuseand
neglect proceedings shall be accorded the utmost priority on circuit court dockets:

Any petitionfiled and any procesding hdd under the provisonsof
thisartideshdl, to theextent practicable, begiven priority over any other
civil action before the court, except proceedings under article two-a
[§48-2A-1 & 57q], chepter forty-eight of thiscode and actionsinwhich
trid isinprogress. Any petition filed under the provisonsof thisarticle
shall be docketed immediately upon filing. . . .

W.Va Code849-6-2(d). Echoingthesedirectives, thisCourt hasadopted comparablelanguagein Rule

2 of the Wes VirginiaRules of Procedurefor Child Abuseand Neglect Proceedings, which provides, in

relevant part:

Theserulesshdl beliberdly construed to achieve safe, stable,
secure permanent homesfor abusad and/or neglected childrenand faimess
todl litigants. Theserulesare nat to be goplied or enforced in any manner
which will endanger or harm achild. Theserules are designed to
accomplish the following purposes:

(a) Toprovidefair, timely and efficient disposition of cases
involving suspected child abuse or neglect] and)]

(d) To reduce unnecessary delaysin court proceedingsthrough
strengthened court case management . . . .

Inthesameven, werepeatedly have hedin our caselaw that abuse and neglect proceedings should be
resolved as expediently as possblein order to ssfeguard thewell being of the young children a the heart

of such proceedings.
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““Child abuse and neglect cases must be recognized as being
among the highest priority for thecourts atention. Unjudtified procedurd
odayswresk havoc onachild’ sdeve opment, siability and security.” Syl.
Pt. 1, in part, Inre Carlita B., 185 W. Va. 613, 408 S.E.2d 365
(1991).” Syllabuspoint 3, Inre Jonathan G., 198 W. Va. 716, 482
S.E.2d 893 (1996).
Syl.pt. 2, InreMichad Ray T.,  W.Va __,  SE2d___ (No. 26639 Dec. 3, 1999). See
also Syl. pt. 7, Inre George Glen B., 205 W. Va. 435, 518 S.E.2d 863 (1999) (** The clear import
of thestatute [West VirginiaCode 8§ 49-6-2(d)] isthat mattersinvol ving theabuse and neglect of children
shall take precedence over dmost every other matter with which acourt dealson adaily basis, and it
clearly reflectsthe god that such proceedings must be resolved asexpeditioudy aspossible” Syl. Pt 5,

Inre Carlita B., 185 W. Va. 613, 408 S.E.2d 365 (1991).”).

Having reviewed thelaw of this State regarding improvement periods, weturnnow tothe
parties contentionsintheingant gpped. Initsorder granting Tracy and Amaosdigpositiond improvement
periods, thedircuit court ddayed the commencement thereof until Amos “rdeasefromincarceration” and
until Tracy “has successfully completed along-term inpatient substance abuse trestment” program. This
ruling, however, has no basisin the gpplicable governing law. Whilethe Legidature has cregted various
typesaf improvement periodsand hasestablished spedifictimelimitstherefor, nowherehasit provided for
the delayed implementation thereof. SeeW. Va Code 88 49-6-2(b,d), 49-6-5(c), 49-6-12. Infact, the
very nature of addayed improvement period contradi ctsthe established legidative purpose of expediting
abuse and negllect proceedingsto safeguard the wefare of the child(ren) subject thereto. SeeW. Va

Code § 49-6-2(d); Syl. pt. 7, Inre George Glen B., 205 W. Va. 435, 518 S.E.2d 863.
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Moreover, under thedrcumgtancesof the present case, the delayed implementation of the
resoondent parents’ improvement periodsis particularly problematic because, by the very termsof the
court' sruling, thedday isinddfinite. By basing the commencement date upon such agpeculative condition
as Tracy’ ssuccessful completion of asubstance abusetreatment program, the circuit court presupposes
thet hewill beableto accomplish, in the short-term, what she has been unwilling to do for theten and one-
half monthspreceding thecircuit court’ sorder. Furthermore, thelanguage employed by thecircuit court
In granting the respondent father add ayed improvement periodisambiguous. Becauseit hasnot defined
what conditutesAmos “reeasefromincarceration,” itisunclear astowhether hisimprovement period
shdl commence upon hisrdeaseto a* hdf-way housg’ or home confinement, or whether hisimprovement
period isfurther ddayed until hisultimete relessefrom federd custody in March, 2001. Inany event, for
eech of thepotentid datesuponwhich Amaos' improvement period could gart, onenaturdly must assume
that hewill, infact, bedigiblefor rd ease upon those dates certain® and that hewill not havelost any good
time credited to his sentence. One must also suppose that Amoswill be able to assmilate back into
society, after afour year sojourn therefrom dueto hisown socidly deviant behavior, to such adegreeas

to be determined afit and proper caretaker for hischildren. Asaresult of the plethoraof difficulties

“Inhisappellatebrief, counsd for the respondent mother hasindicated that “ Tracy B.
entered adrug trestment fadility in Parkersburg, West Virginia, with theass sanceof DHHR, shortly after
the Circuit Court’ sgranting of her improvement period, and as of the date of thewriting of thisBrief, she
remansinsadfadlity.” Whilewecommend Tracy’ sefforts we haveno information before us, gpart from
her counsdl’ ssolitary representation, demondrating thet the respondent mother has, infact, complied with
the circuit court’s condition by “successfully complet[ing]” this treatment program.

*Eventhephrase” datescertain” issomewhat of amisnomer inthis context asthe precise
datesuponwhich Amosanticipatesto berd eased have repeatedly been communicatied inthevagueterms
of particular months and years, rather than by reference to a precise day of such months and years.
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surrounding the very ideaof ddayed improvement periods, not to mentionthelogistica impossibilitiesof
implementing the same and therights of theinnocent children which will unquestionably betrammeed if
such anatempt ismade, we concludethat thecircuit court’ sorder granting such rdlief to the respondent

parents was in error.

Accordingly, wehold that thecommencement of adispositiond improvement periodin
abuse and neglect casesmust begin no later than the date of the dispositiona hearing granting such
improvement period. Wehold further thet, a al timespertinent thereto, adigpostiond improvement period
isgoverned by thetime limitsand dligibility requirements provided by W. Va Code § 49-6-2 (1996) (Rep.
Vol. 1999), W. Va Code § 49-6-5 (1998) (Repl. Vol. 1999), and W. Va. Code § 49-6-12 (1996)

(Repl. Vol. 1999).

Astheddayed dispositiona improvement periodsat issue herein clearly violatethe
gautory mandates and contravene thejudicid decisons pertaining to improvement periods, the decigon
of thedrcuit court awarding each of the respondent parentsadd ayed dispositionad improvement period

IS hereby reversed.

B. Termination of Parental Rights

Inits second assgnment of error, the DHHR requeststhis Court to reverse the circuit
court’ sorder denying its motion to terminate the parentd rightsof Amosand Tracy. To support this
argument, the DHHR contendsthat Amos, asaresult of hisincarceration, hastechnicaly abandoned his
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infant childrenin that hisimprisonment preventshim from providing for their careand support. Because
abandonment can condtitute neglect pursuant to the goplicable atutory law, seeW. Va Code § 49-1-
3(0)(1)(B) (1998) (Repl. Vol. 1998) Zthe DHHR maintainsthat Amos incarceration effectively amounts
to neglect 0 astowarrant thetermination of hisparentd rights. Likewise, the DHHR aversthat Tracy has
neglected and abandoned Emily and A.J. by virtue of her ongoing substance abuse problems and her

inability and/or unwillingness to provide for the children’s care and support.

Responding to these contentions, Amosand Tracy disputethat they have ever abandoned
their children so astowarrant thetermination of their parentd rights. Tracy contendsthat her conduct does
not satisfy the 9x-month abandonment period contained inW. Va. Code 8§ 48-4-3¢(a)(2) (1997) (Repl.

Vol. 1999).% Likewise, Amoscontendsthat he did not abandon his children because when hewas

»See supra note 8 for the pertinent text of W. Va. Code § 49-1-3(g)(1)(B) (1998)
(Repl. Vol. 1998).

“W. Va Code § 48-4-3c(a) (1997) (Repl. Val. 1999), which is contained in the body
of statutes governing adoptions, provides, in pertinent part:

(& Abandonment of achild over the age of 3x monthsshall be
presumed when the birth parent:

(1) Fallstofinancidly support the child within the means of the
birth parent; and

(2 Falstovigt or otherwise communicate with thechild when he

or sheknowswherethechild resdes, isphyscdly and financidly ableto

do s0 and is not prevented from doing so by the person or authorized

agency having the care or custody of the child: Provided, That such

failure to act continues uninterrupted for a period of six

months immediately preceding the filing of the adoption
(continued...)
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incarcerated, he entrusted Emily and A.J. to their mother’ scare. In addition, the respondent parents assart
that nather the Satutes governing abuse and neglect proceadings nor this Court’ sjurigorudence interpreting
the sameindudeincarceration asafactor upon which thetermination of aparent’ s parentd rightsmay be
based. Accordingly, they urge that the fact that a parent isincarcerated does not, per se, warrant the
termination of theimprisoned parent’ s parentd rights. See, e.g., In re Adoption of Maynor, 38 N.C.
App. 724, 248 S.E.2d 875 (1978); Hon. Jean M. Johnson & ChristaN. Flowers, You Can Never Go
Home Again: The Florida Legislature Adds Incarceration to the List of Satutory Grounds
for Termination of Parental Rights, 25 Fla . U. L. Rev. 335 (1998). Findly, Tracy contends that
if, gpart fromthefact of hisincarceration, Amaosisentitled to participatein animprovement period and/or
retain hisparentd rights, then her parentd rights should not be terminated because, in thewords of the
circuit court, “when areunification plan is adopted asto one parent, termination of the other parent’s

parental rights normally serves no purpose.”

Although the dllegations of abuse and neglect lodged by the DHHR agains the respondent

parentswarrant careful condderation, and afind resolutionto these year-and-a-haf long proceedingsis
imperative, weareleft with thefirm conviction that thefina disposition of thisabuse and neglect caseis
moreagppropriatey decided, inthefirgt instance, by thecircuit court. Our reasonsfor thisconclusonare

two-fold. FArg, inthecontext of abuse and neglect procesdings, thecircuit court isthe entity charged with

%(....continued)
petition.

(Emphasis added).
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weighing the credibility of witnessesand rendering findings of fact. Syl. pt. 1, in part, Inre TravisW,,
__W.Va__, SE2d___ (No.26640 Dec. 7, 1999) (“[W]hen an action, such asan abuse and
neglect case, istried upon thefactswithout ajury, the arcuit court shall make adetermination based upon
the evidence and shal makefindings of fact and condlusions of law asto whether such childisabused or
neglected. Thesefindingsshdl not besat asde by areviewing court unlessdearly erroneous. . . .” (internd
citations and quotations omitted)). This Court, therefore, cannot set asde a circuit court’ sfactua
determinations unless such findingsaredearly erroneous. Id. Intheingtant apped, the record presented
for our gppe | ate cong deration does not adequiately contain essentia informeation necessary for this Court
to review thecircuit court’ srulingsunder aclearly erroneous standard. Conspicuoudy absent from the
appdlaerecord arethetranscripts of the various hearings held in the procesdings underlying this gppedl.
Also missing from the record presented for our consideration are the reasoned recommendations of the
children’ sguardian ad litem asto the digpogition most cong sent with Emily’ sand A.J” swdfareand best
interests, the only indication of which isasolitary referencein the circuit court’ s dispositional order
reflecting that “the Guardian Ad Litemis seeking termination of the respondent mother’ srightsonly.”
Both of these pieces of vital information have been omitted from the record presented for our condderaion
despiteour dear and oft-repeated admonitionsthat parties gopearing beforethis Court are respongblefor

designating the appel| ate record® and that guardi ans are duty-bound to provide guidanceto thetribuna

*’Neither can we refer to the guardian’s appellate brief for insight as to his
recommendations as no such brief has been filed in this case.

#SeYyl. pt. 6, InreMichad RayT.,  W.Va __, SE2d___ (No. 26639
Dec. 3, 1999) (“Theresponsbility and burden of designating the record ison the parties, and appellate
review must be limited to those issues which appear in the record presented to this Court.”).
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charged with determining the subject child(ren)’s ultimate fate.”

Second, aswe decided inthe preceding section, seesupra Section [11.A., the dircuit court
erred by granting the partiesadd ayed improvement period as such acondruct doesnot exist in either the
satutory or jurisprudentia law of this State. From those portions of the record that wedo have at our
disoosd intheingant proceeding, however, it ssemsthat thedrcuit court wasvery likely torn betweenthe
DHHR' salegationsof abuseand neglect, on the onehand, and Amos  effortstoimprovehis parenting

skillsand continue hisreaionship with hischildren, on the other hand. Whilewe do not professto know

®Se Syl. pt. 5, Inre Jeffrey RL., 190 W. Va. 24, 435 SE.2d 162 (1993) (“Each child
In an abuse and neglect caseis entitled to effective representation of counsd. To further that god, W. Va.
Code, 49-6-2(a) [1992] mandatesthat achild hasaright to be represented by counsd in every stage of
abuseand neglect proceedings. Furthermore, Rule X111 [current Rule21.01] of the\West Virginia Rules
for Trial Courts of Record provides that a guardian ad litem shall make afull and independent
investigation of thefactsinvolved inthe proceeding, and shal makehisor her recommendationsknownto
the court. Rules 1.1 and 1.3 of the West Virginia Rules of Professional Conduct, respectively,
require an attorney to provide competent representation to aclient, and to act with reasonable diligence
and promptnessin representing aclient. The Guideinesfor GuardiansAd Litemin Abuse and Neglect
cases, which are adopted in thisopinion and attached as Appendix A, arein harmony with the gpplicable
provisions of the West Virginia Code, the West Virginia Rules for Trial Courts of Record, and
the West Virginia Rules of Professional Conduct, and provide attorneys who serve as guardians
ad litemwith direction asto their dutiesin representing the best interests of the children for whom they
are gppointed.”). Seealso Syl. pt. 5, James M. v. Maynard, 185 W. Va. 648, 408 S.E.2d 400
(1991) (“Theguardian adlitem’ srolein abuse and neglect procesdings does not actudly cease until such
time asthe child is placed in a permanent home.”); Syl. pt. 3, Inre Scottie D., 185 W. Va 191, 406
S.E.2d 214 (1991) (“Inaproceeding to terminate parentd rights pursuant to W. Va. Code, 49-6-1t049-
6-10, asamended, aguardian ad litem, appointed pursuant to W. Va. Code, 49-6-2(a), asamended,
must exercisereasonablediligencein carrying out therespong bility of protecting therightsof thechildren.
Thisduty includesexercising the gppellaterightsof thechildren, if, in the reasonablejudgment of the
guardian ad litem, an appeal isnecessary.”). Seealso W. Va R. P. for Child Abuse & Neglect
Proceed. 52(g) (directing that “[t]hedutiesand respongibilitiesof achild’ sguardianad litem shdl continue
until such child hasapermanent placement, and the guardian ad litem should not berelieved of his
responsibilities until such permanent placement has been achieved”).
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theinnermost workingsof the Circuit Court of Mercer County, particularly inlight of thefact that the
gopdlaterecord iscompletdy devoid of any hearing transcripts reflecting the lower court’ sreasoning for
itsrulings, we nonethdessfind that it isquite likely that the circuit court granted the respondent parents
ddayed improvement periodsin lieu of congdering themeritsof the DHHR’ smoation to terminatethelr
parentd rights. In that we havethwarted the arcuit court’ sattempted arcumvention of afind digoogtion
of thiscase & the present time, we condudethat it is proper to vacate the court’ sorder insofar asit denied
the DHHR' stermination motion and to remand this caseto permit thecircuit court to recongder, onthe
merits, the DHHR’ smotion to terminate Amos and Tracy’ s parental rights. SeeSyl. pt. 7, Inre
Michael RayT.,  W.Va__, SE2d__ (No. 26639 Dec.3,1999) (“**Intheexercise of
itsappelatejurisdiction, this Court will not decide nonjurisdictiond questionswhich werenot conddered
and decided by the court fromwhich the gpped hasbeentaken.” SyllabusPoint 1, Mowery v. Hitt, 155
W. Va 103[, 181 S.E.2d 334] (1971).” Syl. pt. 1, Shackleford v. Catlett, 161 W. Va. 568, 244
S.E.2d 327 (1978)." Syllabus point 3, Voelker v. Frederick Business Properties Co., 195 W. Va

246, 465 S.E.2d 246 (1995).”).

Inspite of our concluson that the circuit court is the better-equipped tribund to render an
initid digpogtion of thiscase, theparties argumentsneverthe essincorporateseverd important legd issues
Ingtructiveto thecircuit court’ sultimate decison on remand. First, the respondent parents assert that

incarceration, per se, doesnot warrant the termination of an incarcerated parent’ sparentd rights. With

25



thisstatement of the gpplicablelaw, wereadily agree.® Asit hasbeen duly noted, the Legidaturehas
assumed thetask of establishing abody of law to govern abuse and neglect proceedings. SeeW. Va
Code §49-6-1, et seq. Within this statutory authority, however, the Legidature has not deemed it
necessary to basethetermination of an individual’ s parental rights solely upon thefact of his/her

incarceration. See W. Va. Code § 49-6-5(a,b).**

AVe disagree, however, with the characterization of the gpplicablelaw advanced by Tracy
and Amas. Inthear responsve briefs, they contend that aparent facing termination of hisher parentd rights
isentitled to provide the court with information demongtrating extenuating circumstances which have
prevented him/her from caring for and supporting the child(ren) sulject to such termination proceedings
SeeW. Va Code § 48-4-3c(d) (allowing birth parent to overcome presumption of abandonment by
providing that he/she“ shdl have the opportunity to demondrate to the court the existence of compelling
arcumgtancespreventing said parent from supporting, visiting or otherwisecommunicatingwiththechild:
Provided, That in no event may incarceration provide such acompdling drcumdanceif the crimeresulting
intheincarcerationinvolved argpein which the child wasconcelved”). Furthermore, the respondent
parentsindicate that the circumstances under which aparent may explain hisher failureto carefor or
support hisher child specificaly do not indudeincarceration arising fromasexud crimeduringwhichthe
subject child wasconcaived. 1d. Tothispoint, al of these datements accurately reflect thelaw of this
State--asit pertainsto termination of parentd rightsfor purposesof adoption. These pointsof law do
not, however, govern abuse and neglect proceedings such asthe one underlying theinstant appedl.
See Syl. pt. 1, Parkinsv. Londeree, 146 W. Va. 1051, 124 SE.2d 471 (1962) (“In the construction
of alegidative enactment, theintention of thelegidatureisto be determined, not from any single part,
provision, section, sentence, phrase or word, but rather from agenerd consderation of theact or gatute
initsentirety.”). Rather, abuse and neglect proceedings are governed by the separate body of statutory
law containedinW. Va Code §49-1-1, et seq., concerning “ Child Welfare” SeeW. Va Code849-1-
1(Q)(8) (1998) (Repl. Val. 1998) (enumerating godsof “Child Wefare® gatutes, including to “[p]rovide
for early identification of the problems of children and their families, and respond gppropriately with
measures and servicesto prevent abuse and neglect” (emphasisadded)). SeealsoW. Va. Code
§49-1-1(8)(8) (1999) (Repl. Val. 1999) (same). Accordingly, in explaining why termination of parental
rights generally cannot be based solely upon a parent’ sincarceration, wewill refer to the pertinent
authorities concerning abuse and neglect proceedings instead of those governing the adoption process.

¥The applicable satutory law authorizes the termination of aparent’s parenta rights
“[u]pon afinding that thereisno reasonable likelihood that the conditions of neglect or abuse can be
subgtantially corrected in the near future, and when necessary for thewefareof thechild....” W.Va
Code § 49-6-5(a)(6). The phrase
(continued...)
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%1(...continued)

“no reasonable likelihood that conditions of neglect or abuse can be
ubgtantidly corrected” shal meanthat, based upontheevidencebefore
the court, the abusing adult or adults have demondirated an inadequiate
capacity to solvethe problemsof abuseor neglect, ontheir own or with
help. Such conditions shall be deemed to exist in the following
circumstances, which shall not be exclusive:

(1) The abusing parent or parents have habitually abused or are
addicted to acohol, controlled substancesor drugs, to the extent that
proper parenting skillshave been serioudy impaired and such person or
persons have nat responded to or followed through the recommended and
appropriate trestment which could have improved the capacity for
adequate parental functioning;

(2) Theabusing parent or parentshavewillfully refused or are
presently unwilling to cooperatein the devel opment of areesonadlefamily
caseplan desgnedtolead tothechild sreturnto their care, custody and
control;

(3) The abusing parent or parents have not responded to or
followed through with aressonablefamily caseplan or other renabllitative
effortsof socid, medica, menta hedth or other rehabilitative agencies
designed to reduce or prevent the abuse or neglect of the child, as
evidenced by the continuation or insubgtantia diminution of conditions
which threatened the health, welfare or life of the child;

(4) The abusing parent or parents have abandoned the child;

(5) Theabusing parent or parents have repeatedly or serioudy
injured thechild physically or emotiondly, or have sexually abused or
sexually exploited the child, and the degree of family stressand the
potentid for further abuseand neglect are so greet asto precludetheuse
of resourcesto mitigate or resolvefamily problemsor asss theabusing
parent or parents in fulfilling their responsibilities to the child; or

(6) Theabusing parent or parentshaveincurred emotiond illness,
mentd illnessor mentd deficiency of such duration or netureasto render
(continued...)
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Indeed, in our numerous cases gpplying the Legidature sedictsinthisregard, wedso have
beenrductant tofind that incarceraion, per se, warrantsthetermination of animprisoned parent’ sparenta
rights. See eg., Satev. Tammy R, 204 W. Va 575, 577 n.4,578 n.7, & 580 n.13, 514 SE.2d 631,
633n.4,634n.7, & 636 Nn.13 (1999) (per curiam) (limiting gppellate review to issue of child’ s placement
and declining to cong der whether mother’ sincarceration amounted to abandonment so asto warrant
termination of her parental rights); West Virginia Dep’t of Health & Human Resources ex rel.
Wright v. Brenda C., 197 W. Va. 468, 479, 475 S.E.2d 560, 571 (1996) (per curiam) (Cleckley and
Albright, 13, concurring) (recognizing maority’ sfallureto addressimpact of mother’ sincarceration upon
circuit court’ sdecigon to terminate her parental rights); Nancy ViolaR. v. Randolph W., 177 W. Va
710, 712 n.2, 356 S.E.2d 464, 466 n.2 (1987) (“ not[ing] that counsel for the appellant urges that
Randolph W. s prolonged incarceration condtitutes wil lful abandonment of hischild” and determining that,
“[b]ecauseof our holding inthiscase, wenead not addressthe abandonment issue, which hasfar-reaching
implicationsfor any parent or guardianwho may beincarceratedinapend ingtitution or becomesapatient
iInamentd inditution”). Instead, we have cautioudy acknowledged that while certain incidences of

incarceration cartanly are more egregiousthan others and should be cons dered when contemplating the

%1(...continued)
such parent or parentsincapableof exercising proper parenting skillsor
sufficiently improving the adequacy of such skills.

W. Va Code § 49-6-5(b).
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termination of parentd rights®“[&] naturd parent of aninfant child doesnot forfeit hisor her parentd right
to the custody of the child merdy by reason of having been convicted of one or more chargesof crimind
offenses.” Syl. pt. 2, Sate ex rel. Acton v. Flowers, 154 W. Va. 209, 174 S.E.2d 742 (1970)

(emphasis added).

Thus whileanindividud’ sincarceration may bea criterionin determining whether hisher
parenta rightsshould beterminated, other factorsand circumstancesimpacting hisher aaility toremedy

the conditions of abuse and neglect should also be considered when making such adisposition.® Seg,

#See Syl. pt. 2, Nancy Viola R. v. Randolph W., 177 W. Va. 710, 356 S.E.2d 464
(2987) (“A convictionof first degreemurder of achild’ smother by hisfather and thefather’ sprolonged
incarceraioninapend inditutionfor that convictionaresignificant factorsto beconsderedin ascartaning
thefather’ sfitnessand in determining whether thefather’ sparenta rights should beterminated.”). See
also Syl. pt. 2, Kenneth B. v. Elmer Jimmy S, 184 W. Va. 49, 399 S.E.2d 192 (1990) (per curiam)
(same).

AWe notethat this gpproach is cons stent with the practi cefollowed by anumber of our
gderjurisdictions. See, eg., ExparteD.O.G.,,_ Ala__ , S0.2d__ (No. 1990558 May 12,
2000) (certiorari denied without opinion) (Hooper, C.J.,, dissenting) (recognizing thet father’ s parentd rights
were terminated based upon hisincarceration and hisbehavior whilein prison, hishistory of substance
abuse, and thefact that hischild support paymentsarein arrears); Inre Ronell A., 44 Cal. App. 4th
1352, 52 Cd. Rptr. 2d 474 (1996) (upholding termination of incarcerated mother’ s parentd rightswhere
moather refused to attend parenting and drug rehabilitation dasses and requested socid servicesagency to
refrain from contacting her regarding abuse and neglect proceedingsout of fear of retdiation by other
inmates); M.A.P. v. Department of Children & Families, 739 So. 2d 1287 (Fla. Dist. Ct. App.
1999) (per curiam) (affirming termination of mother’ sparentd rightsbased uponvariousfactors, indluding
her substance abuse problems, arimind higtory, fallureto mantain gable employment or pay child support,
andincarceration); InreSH.P.,  Ga App.__,  SE2d___ (No. AOOA1064 Apr. 27, 2000)
(determining that aggravating circumstances must accompany incarceration to providegroundsfor
termination of incarcerated parent’ sparenta rights); InreMaurice Jamel G., 267 A.D.2d 173, 700
N.Y.S.2d 452 (1999) (mem.) (finding abandonment sufficient to terminate parental rightswhere
incarcerated father failed to communicatewith hischildren and socid sarvicesagency); InreCH.,

(continued...)
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eg., InreJameNicoleH., 205 W. Va 176, 180-81, 517 SE.2d 41, 45-46 (1999) (affirming circuit
court’ sorder refusing to extend mother’ simprovement period based upon her inability to carefor her
children and her lack of employment and suitable housing, which presumably resulted, in part, from her
repeated incarcerations during abuse and neglect proceedings); Nancy ViolaR,, 177 W. Va at 713-15,
356 SE.2d a 467-69 (basng termination of father’ s parentd rights upon his conviction of first degree
murder of hischild' smother; hisprolonged period of imprisonment therefor; hishistory of habitud aoohol
abuse, and hishistory of domestic violence towards his child’' smother). For example, in the case sub
judice, thedircuit court may condder Amos incarceration in deciding whether his parentd rights should
beterminated, but the court must also evaluate additiona evidencerdevant to hisability to parent his
children, such ashishigtory of substance abuss; thedlegationsof hispast domedtic vidlencetowards Tracy;
hisparticipation in parenting dassesduring hisincarceration; hisregular vistswith and telephone cdlsto
his children during hisimprisonment; hisfrequent inquiriesasto the health and well being of hischildren
during these proceedings, and any additiond information which thelower court deemsingructivetoits

decision.

Next, therespondent parents contend that Amos parentd rights should not beterminated

because he hasastrong emationa bond with Emily and A J. fodered, inlarge part, by hisregular vistswith

%(...continued)
SW.2d  (No.08-98-00183-CV, Tex. App. Apr. 20, 2000) (basng decison to terminate incarcerated
father’ s parentd rights upon severd factors, including incarceration and child’ sbest interests); Cain v.
Virginia ex rel. Dep't of Soc. Servs. for City of Roanoke, 12 Va. App. 42, 402 S.E.2d 682
(1991) (reversing termination of incarcerated mother’ sparentd rightswhere terminetion was presumably
based upon sole fact of mother’ s incarceration).
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hischildren during hisincarceration.* Fromtherecordinthiscase, itisapparent that thisprecisefactua
issue has not been findly resolved by the circuit court in that reports by the psychologist evaluating the
children varioudy indicate that there does and there does not exist such abond, andthet, if such emotiond
tiesdoexig, they arenot equdly experienced by both children. Likewise, wecanfind noindicationinthe
gppdlaterecord of theguardian ad litem’ sviewsonwhether continued vistation betweenthechildrenand
their father would bein the younggters best interests or whether it would, in fact, be detrimentd to them.
Onthisfactud issue, then, we defer to the circuit court’ sinitia evaugtion of theevidence. See Syl. pt. 1,
InreTravisW,, _ W.Va __,  SE2d___ (No. 26640 Dec. 7, 1999). Oncethelower court
hes properly conddered thisinformation, it may usesuch findingstoingruct itsfind digpostion of thiscase

vis-a-vis the extent of, if any, parental contact Amos will be entitled to retain.

In other words, if thecircuit court deemsthat there exists a sufficient emotional bond
between the respondent father and his children, but also concludes that his parentd rights should be
terminated, that tribund may grant Amaospogt-termination vidtationwith Emily and A.J, provided sucha
continued reaionshipisinthechildren’ sbest interestsand “woul d not unreasonably interferewith their

permanent placement.” Sateexrel. Amy M. v. Kaufman, 196 W. Va 251, 260, 470 S.E.2d 205,

214 (1996).
“When parentd rightsareterminated dueto neglect or abuse, the
circuit court may neverthel essin appropriate cases consider whether
continued vigtation or other contact with the abusing parent isinthe best
¥The partiesrepresent that Amos visitswith the chil dren twice per month. Seesupra
note 12.
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interest of thechild. Among ather things, the arcuit court should congder

whether adoseemationd bond hasbeen established between parent and

childand thechild' swishes if heor sheisaf gopropriaie meturity to make

suchrequest. Theevidence mudt indicatethat such vigtation or continued

contact would not be detrimentd to thechild’ swell being andwould be

inthechild sbestinterest.” SyllabusPoint 5, InreChristinaL., 194

W. Va. 446, 460 S.E.2d 692 (1995).
Syl. pt. 8, InreKatie S, 198 W. Va. 79, 479 S.E.2d 589 (1996). Seealso Syl. pt. 11, Inre
Jonathan G., 198 W. Va. 716, 482 S.E.2d 893 (1996) (“A child has aright to continued association
withindividudswith whom he hasformed aclaseemoationd bond, including foster parents, provided thet
adeterminationismadethat such continued contact isin the best interestsof thechild.”). Werepegt our
admonition, however, that in vigtation maiters, the best interests of the child(ren) are paramount. Syl. pt.

5, Carter v. Carter, 196 W. Va. 239, 470 S.E.2d 193 (1996).

Ladly, Tracy contendsthat if Amaosispermitted to retain his parentd rights, hersneed not
beterminated. Instead, she clamsthat “[t]he Circuit Court can merely order the custodid parent to not
dlow the childreninvolved to have contact with the non-custodid parent,” and that alowance of parentd
rightswould engblethe collection of child support from the non-custodid parent. Aswe have previoudy
discussed, thecircuit court isthe more appropriatetribund to decide, inthefirst instance, whether the
respondent parents parentd rigntsshould, infact, beterminated. However, wewish to darify afew points

of law implicated by Tracy’s contentions on this point.

Fr4, theargument advanced by Tracy in thisrespect failsto gppreciate thefact that the

termination of parentd rightsis not an al-or-nothing propogtion. The satute governing terminations,
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W. Va Code§49-6-5, permitsthetermination of oneparent’ sparenta rightswhileleaving therightsof
the nonabusng parent completdly intact, if the drcumstances so warrant. Thedrcuit court isauthorized,
[u]pon afinding that thereis no reasonablelikdihood that the
conditions of neglect or abuse can be subgtantialy corrected inthe near
future, and when necessary for thewdfare of the child, [to] terminatethe
parentd, custodia or guardianship rightsand/or responsibilitiesof the
abusing parent and [to] commit the child to the permanent sole
custody of the nonabusing parent, if there be one, or, if not, to
ether the permanent guardianship of the department or alicensed child
welfare agency.
W. Va Code §49-6-5(3)(6) (emphasisadded). By the sametoken, smply becauise one parent hasbeen
foundtobeafit and proper caretaker for hisher child doesnot automaticaly entitlethe child’ sother parent
toretain hisher parentd rightsif his’er conduct has endangered the child and such conditions of abuse

and/or neglect are not expected to improve. Id.

Additiondly, to retain her parentd rights, Tracy must demondratethat sheis, infact, aole
to properly carefor Emily and A.J. Aswe noted with respect to Amos, the dircuit court must congder dll
thedrcumganceinfluencing Tracy’ sparenting abilitiesinrendering suchadecison, induding her occas ond
vistswith Emily and A.J.; her substance abuse problems; her maintenanceof, or her ingbility to maintain,

aduitable home and seady employment; and her disgppearance from January, 1999, until August, 1999.

Fndly, inrendering afind digpogition of thismetter, we urgethe circuit court to consider
dl of the possble digpostionsavailablein abuse and neglect proceedings, seeW. Va Code 8§ 49-6-5, and

thedircumstancesunder which termination of parentd rightsisstatutorily required, sseW. Va Code 8§49
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6-5b (1998) (Repl. VVol. 1999).%

V.
CONCLUSION
For the foregoing reasons, we reverse that portion of the September 15, 1999, order of
the Circuit Court of Mercer County awarding Amosand Tracy ddayed dispostiond improvement periods.
Wefurther vacate the circuit court’ sdenid of the DHHR' smoation to terminate therespondent parents
parental rights, and remand thiscaseto permit thecdircuit court to recong der such motion and render afind

disposition in these abuse and neglect proceedings.

Reversed, in part, Vacated, in part, and Remanded.

HWith thefirgt enumerated factor of therequired termination criteriaweare particularly
concerned as we have not been able to discern from the appellate record whether Emily and A.J.

he[ve] beeninfodter carefor fifteen of themog recent twenty-two months
asdetermined by theearlier of the date of thefird judicid finding thet the
child[ren] [were] subjected to abuseor neglect or thedatewhichissixty
days after the child[ren] [were] removed from the home] ]

W. Va. Code § 49-6-5b(a)(1) (1998) (Repl. Vol. 1999).
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| writeto say that | am troubled by the futureimplications of the mgority’ sopinion. While
| do concur with remanding thismétter to the drcuit court, | am uncartain asto the messagewe are sending.

Thedrcuitjudgeinthiscasewent to great lengthsto protect thewdfare of avery troubled
family. Themoather isadrug addict; thefather committed acrimedlegedly to“feed hisfamily.” Themother
isinand out of rena; thefather issuck inafederd prison until theend of theyear. Andinthemiddle, two
young children are growing up very quickly.

Inlooking at the factsin this case the judge did the best he could with the Stuation as
presented to the court. It gppearsthat the mother is so wrapped up in her addiction that she does not
providecarefor thechildren. Thefather, however, ssemstoregret hisactionsandissrugglingtomaintain
ardaionship with the children. Heregularly vistswith the childreninaprison visting room, playswith
them, talks andinquiresabout their well-being. Beyond that, thereisn't much he can do from the confines
of prison except count the days.

Thedircuitjudge placed thechildrenin thelegal custody of the Department of Hedlth and
Human Resources (* DHHR”), but provided both parents with an improvement period, with thefather's
to begin after heis released from prison.

ThisCourt and the L egidature haverepeatedly urged the DHHR to bring abuseand neglect

ca=stoaquick conduson, and | agreewiththis. But exactly how aprison sentence-- evenalbrief one--
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fitsinto the concept of abandonment of children by aparent hasnever been considered by thisCourt. The
DHHR isadvocating for aclean, sharp rule: Becausethefather voluntarily committed acrime, he
voluntarily “abandoned” thechildren. Because heabandoned the children, hefitswithin theabbandonment
portion of the abuse and neglect satutes, and should have hisparentd rightsterminated. TheDHHR
basically arguesthat incarceration, ipso facto, requires aparent’ srightsto raisetheir childrento be
automatically terminated.

The Legidature has crafted broad guiddinesfor the DHHR and for the circuit courtsto
follow indeciding whether to terminatethe“ parenta rights’ of aparent. However, nowherein these
guidelinesis“criminal incarceration” mentioned.

Themgority opinion rightly rgectsthe DHHR' s premise that incarceration of aparent
should cdll for anautomatic termination of parentd rights. And | agree. Themgority datesthat aparent’s
Incarceration might beafactor to consder indeciding whether DHHR can take custody of achild, and
even afactor in determining whether to entirdly terminate any parentd rights. But it cannot bethe sole
factor, asthis case demonstrates.

Whileadircuit court should not deay or drag out aparent’ simprovement period, thetrid
judge should not betripped of theright to fashion asolutionin these casesthat addressesthe ultimate best

interests of achild -- even if it means waiting for a dad to conclude a brief prison stint.

‘Crimind defense attorneys should, heresfter, warn their dients of the holding in this caseif they
haveyoung children. By pleading guilty to acrime, adefendant may not only begiving up hisfreedom, and
maybehisright to vote, own agun, get ahunting or fishing license, but adefendant now may dso, insome
circumstances, have their parental rights terminated and lose their right to parent his child.
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| agreewiththemgority’ sreturning of thiscaseto thedrcuit court for find digpostion. But
| do not agree that we should dictate the outcometo thecircuit judge. Thecircuit judgeinthiscasehas
demondrated asrong desireto protect theinterests of both thechildren and the parents. Thefather has
repeatedly indicated heiswilling and ableto parent hischildren -- hisonly impediment isardatively short
federa sentence. If thedircuit judge believesthat this parenting arrangement deserves achancefor the
benefit of the children, this Court should not second guess the judge and arbitrarily say otherwise.

Thegod of abuseand neglect proceedingsisto protect children from severephysicd and
emotiond trauma, and to provide every child withlongterm gahility. Whilewemay not beadleto provide
every child with the perfect, white bread, cookie-cutter childhood replete with stcom-like suburban
experiences, the court system must fashion asolution that provides protection for children, with a
reasonable opportunity to reach adulthood safely andin asgood physica and mentd hedth aspracticable.
And thisopportunity may indude permitting afather who hasbeen incarcerated for acrimeto continueto
parent his children.

| am troubled that the mgority’ sopinion might beread asgiving direction to the circuit
court to Smply terminate both parents rights. | would hopethat the circuit judgein thiscasewill again
carefully examinetheinterests of the children and the parents, and again tekewhatever action he deems
tobeinthebest interestsof the children, evenif it meansrepeeting the court’ sruling that thefather’ srights
not be terminated. Termination of the rights of the parents should be the answer only when other
alternatives have failed.

With this caution, | concur.

| am authorized to state that Justice McGraw joins in this concurrence.
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